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INTRODUCTION
Over the last several years, as the public demand for law enforcement’s use of body
cameras has increased dramatically, much has been written about body cameras as a law
enforcement tool, including constitutional analyses, recommended protocols and procedures and
even assessments of differing body camera models. Communities in the United Kingdom and
United States have initiated pilot programs to determine the appropriate and most effective use of
body cameras by policing agencies. 1 Research regarding how body cameras are used, in what
situations and their effect, if any, on law enforcement response and citizen behavior, however,
remains very limited. 2 “There remains insufficient empirical research to fully support or refute
many of the claims made about the police body-worn cameras.” 3

If research on body camera programs in general is limited, the use of body cameras when
responding to and investigating cases of domestic violence and sexual assault is almost nonexistent. In the few articles and studies that even mention body cameras in the context of law
1
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enforcement response to domestic violence and sexual assault, such references carry the
connotation of being afterthoughts, tagged on to a larger argument or recommendation as a
means of further support. 4 This paper identifies and addresses the various issues – those known
and unresolved – that may arise when law enforcement equipped with body cameras respond to
victims of domestic violence and sexual assault, including issues of privacy and confidentiality,
witness intimidation, possible evidentiary challenges when using body camera footage in trial,
and unintended consequences such access and use may create for victims.

ISSUES OF PRIVACY AND CONFIDENTIALITY
It is a long-recognized constitutional principle that individuals in their own homes have
greater privacy rights than when such individuals are on the public streets. 5 Unlike dashboard
cameras, which have been utilized for years by law enforcement, body cameras capture visual
footage from inside an individual’s home, rather than what occurs in front of a squad car in a
public location. Furthermore, unlike the body microphones which many law enforcement
agencies use, body cameras capture both visual and audio documentation. The ability to capture
those visual images, inside an individual’s home, is inherently more intrusive than other police
investigative techniques. While body camera proponents laud the technology’s ability to capture
those visual and audio images of suspects and victims at the scene at the time of the crime, such
cameras also present the significant likelihood of recording others at the scene, such as children
or bystanders. Under currently recommended policies and practices, it is unclear how such
4
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individuals and their privacy rights will be protected, or if they even have the right or
opportunity to dictate what is recorded or shared with the public. 6 It is also important to note
that, when police respond to a home on a domestic violence or sexual assault call, the
circumstances are – at the very least – possibly embarrassing for the individuals involved and
potentially chaotic and life-threatening. 7 Officers may encounter victims, suspects and others
who are belligerent and defiant, inebriated or otherwise incapacitated, and even individuals
lacking basic clothing. When seeking police help, a victim will certainly know and expect that
responding officers may witness such things, but that victim will have little expectation that their
current appearance and behavior will eventually be available for public consumption when those
officers utilize body cameras.

Law enforcement’s use of body cameras when responding to calls in domestic violence
and sexual assault cases, however, has the potential to implicate more than general privacy rights
of victims and other witnesses. Many communities across the country have developed
partnerships between law enforcement and advocacy programs 8 to connect victims of domestic
and sexual assault to advocates in the aftermath of an incident. This contact includes phone calls
to a local hotline after a domestic assault, 9 advocates meeting victims at hospitals, 10 as well as
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advocates meeting the victim at her home once police have secured the scene. 11 The vast
majority of states have granted these communications between victims and such advocates the
protection of confidentiality – absent the victim’s permission, an advocate cannot share any
information learned during a communication with that victim. 12 The use of body cameras in
these contexts, however, runs the very real risk of inadvertently capturing portions of those
communications as well as the specific identities of responding advocates if the officer is
physically close enough for the camera to capture audio and video. Victims of domestic and
sexual assaults often share more information with these confidential advocates than with law
enforcement, at least initially. 13 If such protected conversations are recorded by the body
cameras, there is a real danger that the confidentiality provisions will no longer apply with the
presence, albeit unintentional, of a third party. It is vital, therefore, that law enforcement and
advocates establish protocols that comply with recording requirements, while still providing as
much protection to these confidential communications as possible.

Law enforcement also needs to recognize other privileged or confidential
communications can be compromised by the use of body cameras during investigations.
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Domestic and sexual assault incidents often involve the need for medical attention, for one or
more of the individuals involved. This medical response may include paramedics responding to
the scene or law enforcement taking or meeting a victim at a hospital or other medical facility.
Each of these situations presents the risk of a police body camera capturing information that
would be considered protected by a medical privilege. 14 In addition, if body cameras remain in
record mode while law enforcement are in a medical setting, there is the risk of capturing images
and private medical information on anyone seeking their own assistance at an emergency room
or hospital. As with advocates, it is important that any law enforcement body camera protocol
make provisions to prevent even the inadvertent recording of medical information of victims and
others that is protected as privileged.

ACCESS TO BODY CAMERA FOOTAGE
Access to recorded body camera footage has been one of the main rallying cries for
proponents of their use, arguing that public access to recorded police action is vital to
maintaining accountability. 15 Certainly, the increasing prevalence of cameras and recording
technology – and the publication of such footage – has generated vital public awareness and
discourse on issues of police use and misuse of force, however this has mostly relied upon
random citizen recording and distribution to news agencies or online. In communities that are
currently using or experimenting with body cameras, the policies on access vary considerably.
Recordings deemed “investigative” or “personnel” matters are rarely released, or only released
14
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upon completion of a criminal case. 16 In cases with officer-involved use of force or discharge of
service weapons, departments may release such footage on their own or in response to media and
public requests. 17 In fact, the Seattle Police Department has opted to create its own online
channel where all body camera footage is posted, with certain images blurred and/or information
redacted. 18

Concerns about the release of body camera footage are also varied. Many police and
prosecutors fear compromising their cases or tainting potential jurors if such video is publicly
released. 19 Very often, individuals who are recorded by body cameras do not want their images
or information made available to the general public. Public release of such footage also imposes
a tremendous resource burden on law enforcement agencies, especially in large jurisdictions with
hundreds of officers utilizing body cameras. 20 Particular footage must be located in safe storage
and reviewed, legal determinations as to the appropriateness of release may be needed, notices to
some or all individuals recorded may be required, redactions and other privacy protections
applied to the specific footage before it is provided to the requesting individual.

For victims of domestic and sexual assault, this question of who can have access to – and
to how much of – a recorded incident presents heightened and even unique concerns, specifically
how offenders and other state agencies may use or misuse information obtained from such
16
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footage. Upon arrest, studies and anecdotal evidence have shown the increased risk that domestic
violence victims face of intimidation and coercion from offenders. 21 As part of the criminal case
process, offenders will at least be able to view body camera footage that prosecutors intend to
use to prove the charges. Unfortunately, that allows the offender to see and hear exactly what a
victim has told police, making victims more vulnerable to retaliation. 22 Offenders will also have
the chance to see and identify any other witnesses and what they said to police, potentially
increasing their risk of coercion or intimidation as well. It can be hoped that defense attorneys
and courts will seek to limit these dangers by allowing offenders to view such footage, but not
have their own copies. This, however, raises the additional risks posed when a defendant
represents himself and thus has physical possession of such footage. Absent any restrictions
imposed as part of a criminal case, there is nothing that would prevent an offender from posting
body camera footage online or emailing it to others in an attempt to embarrass or frighten a
victim. One can envision many scenarios involving the potentially devastating use of such
recordings:

•

Sharing video with child protection services or a custody evaluator in an effort to
discredit the victim or to argue against child custody with victim;
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•

Sharing video with a victim’s employer, especially if it depicts embarrassing images or
information that may endanger her employment;

•

Sharing video online or on social media in an attempt to embarrass the victim and
alienate her further from friends or family; or

•

Sharing the video with a victim’s probation officer in an effort to implicate her in
possible probation violations.

Once released outside of or after a criminal case is concluded or dismissed, there is little
control that the victim or anyone can have on what an offender chooses to do with such footage
in his possession. Thus, the body camera video, intended to help law enforcement and
prosecution improve their ability to hold an offender accountable for his abuse, may likely
become an additional tool of that abuse.

EVIDENTIARY CHALLENGES
The challenges and questions presented by the use of body cameras do not stop with law
enforcement agencies. Clearly, footage from body cameras can provide prosecutors with
powerful evidence of the actions and statements of both offenders and victims and the scene of
the incident, in ways that written descriptions or still photographs cannot equate. There are
several issues that present implications for prosecutors and courts when addressing the
evidentiary use of body camera footage. First, as with other physical evidence, like photographs,
prosecutors will need to lay the proper foundation in order for body camera video to be admitted.
While potentially similar to the standards and arguments presented when entering dash-cam
video into evidence, the body camera footage creates additional questions regarding chain of
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custody; recordings are kept on agency servers or cloud servers and an administrator will be
required to testify as to the technology and process of collecting, identifying and copying such
video footage, and specifically to protections from even inadvertent changes or destruction.

In addition, courts and prosecutors will have to determine other evidentiary standards to
utilize when video from body cameras is to be introduced at trial. This will include inferences
that a jury can make about certain evidence and needed jury instructions. For example:
•

What if there is no recording or only a partial recording due to a malfunction in the
camera or the capture and copying of the incident’s video? Will this weigh against the
prosecution’s case? Will there be a presumption of bad faith on the part of the responding
officer?

•

What if a victim requests that an officer cease recording in the midst of an incident? What
inferences, if any, will juries be allowed to make about the investigation or the victim’s
credibility?

•

What if there are multiple responding officers all with their own body cameras recording
the incident? Will the prosecution be required to produce all of those recordings? What
instructions will be provided to a jury if only one or several of such recordings are
introduced as evidence?

•

What weight will the jury be permitted to give body camera footage as compared to other
evidence, such as witness testimony, photographs or a defendant’s later statements?
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These questions demonstrate that such video evidence may be seen as “objective,” but it
clearly may not be comprehensive. 23 Cameras may fail, human error is always possible, and
there is a limited field of vision available in recordings. As with current methods and tools of
investigation, the context surrounding a recorded incident is critical. It is vital that neither law
enforcement, prosecutors, courts nor juries view the presence of body camera footage as the
penultimate evidence of what happened during a domestic or sexual assault incident. Such
recordings cannot replace a thorough and comprehensive investigation that includes full officer
reports, written statements of victims and witnesses, physical evidence including photographs,
torn clothing or damaged property, along with ongoing monitoring of offenders’ actions to
identify any intimidation or coercion tactics pending trial.

Furthermore, the use of body cameras by first responders, but most importantly by
follow-up investigators, might also conflict with the growing body of research and knowledge of
the effects that trauma – specifically the trauma of interpersonal violence and sexual assault –
has on victims. While a full discussion on this issue is beyond the scope of this paper, it is
essential to know that research has clearly shown that a traumatic event itself impacts the brain,
effectively shutting down cognition and leaving the more primitive mid-brain and brainstem to
experience and record the event. As explained by Russell Strand, current chief of the Family
Advocacy Law Enforcement Training Division at the U.S. Army Military Police School, “While
the more primitive portions of the brain are generally very good at recording experiential and
sensory information, they do not do very well at recording the type of information law
enforcement professionals have been trained to obtain i.e., the ‘who, what, when, where, why,
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and how.’” 24 Law enforcement and prosecution have seen this numerous times when dealing
with victims of trauma; many trauma victims are unable to accurately provide the factual,
cognitive information, and, when asked to do so, often inadvertently provide inaccurate
information. This situation creates a difficult balancing for law enforcement, prosecutors and
victims.
•

How far into an investigation should an officer record a victim’s descriptions on the
body camera? 25 Should follow-up investigators use body cameras when interviewing
victims of domestic and sexual assault? Should such investigators have different
protocols about the use or stopping of any recording at this later stage?

•

How will prosecutors be prepared to response to the readily available defense challenges
to a victim’s credibility, when a body camera video demonstrates incomplete or
inaccurate information in the victim’s descriptions?

•

If law enforcement and prosecutors are to acknowledge the importance of being traumainformed in their work with victims, how will a policy that requires recording of a
domestic or sexual assault victim’s every word help or hurt that victim?

•

What policies will prosecutors implement so that such footage, again intended to
promote offender accountability, does not get used as a weapon against a victim who
recants her original descriptions on the witness stand? 26
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Finally, the challenges that have continued to hamper domestic and sexual assault
investigations and prosecutions still remain, despite the availability of body camera recordings of
the incidents. Delayed reporting, incomplete or inadvertently inaccurate descriptions of events,
fears of retaliation, and the inability of the criminal system to create long-term windows of safety
will limit the willingness of victims to participate at trial. The evidentiary requirements postCrawford 27 will still require victim testimony or sufficient investigation and facts to proceed
with forfeiture by wrongdoing hearing. 28 Clearly, body camera programs cannot and should not
replace comprehensive victim engagement practices, by law enforcement and prosecutors.
Ongoing contact with victims pending trial and after ensures that victims are informed about the
case, have a chance to share their concerns and perhaps be guided to resources to assist them,
and can help counteract the coercion and intimidation tactics so often utilized by offenders.
While body camera recordings have potential to be a powerful evidentiary tool, there remains
much about the criminal system’s response to domestic and sexual assault victims that it does,
and perhaps cannot, remedy.

CONCLUSION
There is certainly a vital role that body cameras can have in promoting greater police
accountability to the communities they seek to protect and serve, especially in communities of
27
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color. As policies for body camera use are created and implemented throughout the country, it is
vital that practitioners give significant consideration to the role of such cameras in domestic and
sexual assault investigations, including the potential for increased risk to victims. There is such
limited research on body camera use by law enforcement, and almost nothing regarding their use
in domestic and sexual assault cases. It will be imperative that agencies implementing such
programs seek input from such victims – and especially victims from marginalized communities
– to identify how this new investigative tool can be beneficial for practitioners AND victims.
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